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DIGEST 

Bidder's failure to sign a telecopied bid modification may 
not be waived as a minor informality where the only evidence 
in the modification of the bidder's intent to be bound is 
the corporate letterhead and no other document signed by the 
bidder accompanied the modification. 

DECISION 

Jenninqs International Corp. protests the rejection of its 
telecopied bid modification and the award of a contract to 
any other bidder under invitation for bids (IFB) 
No. DACA65-88-8-0062 issued by the United States Army Corps 
of Engineers for the construction of water and sewer 
facilities and a warehouse at Fort A.P. Hill, Virginia. 

We deny the protest. 

The IFB, as amended, specified that bids were to be received 
by 1 1  a . m .  on September 2 7 ,  1988.  According to the IFB 
bids could be modified or withdrawn by telegraphic notice 
received by the time specified for receipt of bids. 

Jennings sent its original bid on September 26  by Federal 
Express. The bid was received by the agency at 9:57 a.m. on 
September 27. That same day, Jennings telecopied a three 
page modification of its bid which was received by the 
agency at 9:47 a.m, At 10:25 a.m. the Corps received a 
telephone call from an unidentified representative of 
Jennings who sought and obtained confirmation of the 
agency's receipt of the original bid and the modification. 

Bids were to be evaluated on the basis of the base bid 
prices and two work additives if they were within available 
funding. 
at bid opening, only the base bids were evaluated. 

Since funds were not available for the additives 



J e n n i n g s '  i n i t i a l  base b i d  was $4,250,000 and i ts  m o d i f i e d  
base b id  was $7 ,880 ,000.  J e n n i n g s '  b a s e  b i d ,  b o t h  as 
o r i g i n a l l y  s u b m i t t e d  and  a s  m o d i f i e d ,  was low. A f t e r  b i d  
o p e n i n g ,  t h e  contract ing o f f i c e r  d e t e r m i n e d  t h a t  J e n n i n g s '  
m o d i f i c a t i o n  c o u l d  n o t  b e  a c c e p t e d  b e c a u s e  it was n o t  
s i g n e d .  J e n n i n g s  p r o t e s t e d  t h e  r e j e c t i o n  o f  i t s  m o d i f i c a -  
t i o n  p r i o r  t o  award,  n e v e r t h e l e s s ,  t h e  Corps d e t e r m i n e d  
p u r s u a n t  t o  31 U.S.C. 5 3 5 5 3 ( c ) ( 2 )  (Supp. I V  1986)  t h a t  
u r g e n t  and c o m p e l l i n g  c i r c u m s t a n c e s  s i g n i f i c a n t l y  a f f e c t i n g  
t h e  i n t e r e s t s  of t h e  Un i t ed  S t a t e s  d i d  n o t  permit w a i t i n g  
f o r  our d e c i s i o n  and awarded t h e  c o n t r a c t  t o  t h e  second l o w  
b i d d e r .  

The p r o t e s t e r  a r g u e s  t h a t  i ts f a i l u r e  t o  s i g n  t h e  
m o d i f i c a t i o n  s h o u l d  be waived as a minor  i n f o r m a l i t y .  
J e n n i n g s  s t a t e s  and t h e  agency  d o e s  n o t  d i s p u t e  t h a t  
J e n n i n g s  c l e a r l y  i d e n t i f i e d  t h e  t e l e c o p y  as a b i d  m o d i f i c a -  
t i o n  and i n c l u d e d  t h e  s o l i c i t a t i o n  number, t h e  a d d r e s s  o f  
t h e  c o n t r a c t i n g  agency ,  t h e  b i d d e r ' s  l e t t e r h e a d ,  t h e  name 
and a d d r e s s  o f  t h e  b i d d e r ,  t h e  t i m e  s p e c i f i e d  f o r  r e c e i p t  o f  
b i d s  and t h e  c o n t r a c t  work d e s c r i p t i o n .  J e n n i n g s  c o n t e n d s  
t h a t  t h e  manner of t h e  b i d  m o d i f i c a t i o n  and t h e  f a c t  t h a t  i t  
c o n f i r m e d  r e c e i p t  o f  t h e  m o d i f i c a t i o n  by t h e  Corps pr ior  t o  
b i d  open ing  i n d i c a t e s  i t s  i n t e n t  t o  be bound by t h e  m o d i f i e d  
p r i c e  and d o e s  n o t  p e r m i t  it t o  choose  between t h e  prices i t  
s u b m i t t e d .  F u r t h e r ,  t h e  protester p o i n t s  o u t  t h a t  t h e  I F B  
p e r m i t t e d  t h e  u s e  o f  t e l e g r a p h i c  b i d  m o d i f i c a t i o n s .  The 
pro tes te r  a r g u e s  t h a t  s i n c e  t e l e g r a p h i c  b i d  m o d i f i c a t i o n s  
a r e  n o t  s i g n e d  t h a t  i ts  uns igned  t e l e c o p i e d  m o d i f i c a t i o n  
s h o u l d  be treated i n  t h e  same manner. The p r o t e s t e r  d o e s  
n o t  a r g u e  t h a t  it s h o u l d  have r e c e i v e d  t h e  award based  o n  
i t s  i n i t i a l  b a s e  b i d  of $4 ,250 ,000.  

A s  a g e n e r a l  r u l e ,  an  u n s i g n e d  b i d  must  be r e j e c t e d  a s  
n o n r e s p o n s i v e  b e c a u s e  w i t h o u t  an appropriate s i g n a t u r e ,  t h e  
b i d d e r  would n o t  b e  bound s h o u l d  t h e  government  a c c e p t  t h e  
b i d .  S o u t h e a s t  Crane  and  Monora i l  Sys t ems ,  I n c . ,  e t  a l . ,  
B-227080.2 e t  a l . ,  O c t .  26,  1987, 87-2 CPD 1 392. T h i s  
r e q u i r e m e n t  is n e c e s s a r y  t o  p r e v e n t  a b i d d e r ,  a f t e r  b i d  
o p e n i n g ,  f rom d i savowing  or a t t e m p t i n g  t o  d isavow its b i d  t o  
t h e  d e t r i m e n t  of t h e  sealed b i d d i n g  sys tem.  Power Master 
Electric Co. ,  8-223995, Nov. 26, 1986, 86-2 CPD fl 615. 
T h e r e  is an  e x c e p t i o n  t o  t h i s  g e n e r a l  r u l e  a l l o w i n g  f o r  
waiver o f  t h e  f a i l u r e  t o  s i g n  t h e  b i d  as a minor  i n f o r m a l i t y  
when t h e  b i d  is accompanied by other d o c u m e n t a t i o n  s i g n e d  by 
t h e  b i d d e r  which c l e a r l y  e v i d e n c e s  t h e  b i d d e r ' s  i n t e n t  t o  b e  
bound by t h e  b i d  as s u b m i t t e d .  F e d e r a l  A c q u i s i t i o n  

- 

R e g u l a t i o n  ( F A R )  S 1 4 . 4 0 5 ( ~ ) ( 1 ) ;  Wi l ton  Corp., 64 Comp. 
Gen. 233 (19851,  85-1 CPD ll 128. We b e l i e v e  t h a t  t h e s e  
r u l e s  a p p l y  t o  b i d  m o d i f i c a t i o n s  as w e l l  a s  b i d s ,  s i n c e  t h e  
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m o d i f i c a t i o n  i s ,  i n  e s s e n c e ,  a new b i d .  - See B a r n e s  E lec t r ic  
Co . ,  I n c . ,  B-228651, O c t .  2, 1987, 87-2 CPD 11 331. 

I t  is  c lear ,  w e  t h i n k ,  from t h e  m o d i f i c a t i o n  i t s e l f  t h a t  it 
was indeed  t r a n s m i t t e d  by t h e  b i d d e r  and t h a t  it was t o  
p e r t a i n  t o  t h e  s u b j e c t  b i d .  I t  was n o t ,  however,  accom- 
p a n i e d  by any o t h e r  s i g n e d  documents--the s i g n e d  b i d  was 
s e n t  s e p a r a t e l y  by F e d e r a l  Express--and t h e r e f o r e  J e n n i n g s '  
f a i l u r e  t o  s i g n  t h e  m o d i f i c a t i o n  may n o t  be waived as a 
minor  i n f o r m a l i t y .  F u r t h e r ,  w e  must a g r e e  w i t h  t h e  agency  
t h a t  t h e  v a l i d i t y  o f  t h e  protester ' s  b i d ,  a s  m o d i f i e d ,  is 
q u e s t i o n a b l e  w i t h o u t  any s i g n a t u r e  on t h e  m o d i f i c a t i o n ,  even  
though i t s  i n i t i a l  b i d  was s i g n e d  and it t e l e p h o n e d  t o  
c o n f i r m  receipt ,  b e c a u s e  w i t h o u t  a s i g n a t u r e  on t h e  mod i f i -  
c a t i o n  t h e  c o n t r a c t i n g  o f f i c e r  c o u l d  n o t  c o n c l u d e  w i t h  
c e r t a i n t y  whe the r  t h a t  m o d i f i c a t i o n  was s u b m i t t e d  by 
someone a u t h o r i z e d  t o  d o  so. See C a n a v e r a l  S h i p  R e p a i r ,  - I n c . ,  B-230630, May 20, 1988, 8 8 - 1  CPD l( 486. 

W e  d o  n o t  a g r e e  w i t h  t h e  p r o t e s t e r  t h a t  t h e  a c c e p t a n c e  o f  
t e l e g r a p h i c  m o d i f i c a t i o n s ,  which  d o  n o t  i n c l u d e  s i g n a t u r e s ,  
n e c e s s i t a t e s  t h e  a c c e p t a n c e  o f  uns igned  t e l e c o p i e d  mod i f i ca -  
t i o n s .  F i r s t ,  t h e  a c c e p t a n c e  o f  t e l e g r a p h i c  m o d i f i c a t i o n s  
or w i t h d r a w a l s  is an  e x c e p t i o n  t o  t h e  g e n e r a l  r u l e  which is  
s p e c i f i c a l l y  p r o v i d e d  f o r  by t h e  r e g u l a t i o n s ,  FAR 
5 52.214-5(b), and announced i n  t h e  s o l i c i t a t i o n .  We are  
aware o f  no comparab le  p r o v i s i o n  r e g a r d i n g  t e l e c o p i e d  b i d  
mater ia1s .v  Most i m p o r t a n t ,  however,  i t  is n o t  p o s s i b l e  t o  
t r a n s m i t  a s i g n a t u r e  by  t e l e g r a m .  W e  are  n o t  aware o f  any 
t e c h n i c a l  impediment t o  t r a n s m i t t i n g  a b i d  m o d i f i c a t i o n  w i t h  
t h e  s i g n a t u r e  of t h e  b i d d e r ' s  a u t h o r i z e d  a g e n t  t h r o u g h  t h e  
u s e  of a " f a x "  or t e l e c o p y  machine,  and t h e  p r o t e s t e r  d o e s  
n o t  con tend  t h a t  t h e r e  is any.  I n  f a c t ,  t h e  p r o t e s t e r  
o f f e r s  no  e x p l a n a t i o n  a t  a l l  as  t o  why t h e  m o d i f i c a t i o n  was 
n o t  s i g n e d .  C o n s e q u e n t l y ,  u n l e s s  w e  are t o  h o l d  t h a t  a b i d  
m o d i f i c a t i o n  s i m p l y  d o e s  n o t  have t o  be s i g n e d  by t h e  
b i d d e r ' s  a u t h o r i z e d  agent--which w e  are n o t  p r e p a r e d  t o  do-- 
w e  see no bas i s  t o  e x c u s e  t h e  lack o f  a s i g n a t u r e  here  
b e c a u s e  of t h e  e x i s t e n c e  o f  a s i n g l e  s p e c i f i e d  e x c e p t i o n ,  
f o r  t e l e g r a p h i c  m o d i f i c a t i o n s ,  based on t e c h n i c a l  n e c e s s i t y .  

Rega rd ing  J e n n i n g s '  c o n t e n t i o n  t h a t  i n  a p r i o r  s o l i c i t a t i o n  
issued by t h e  same c o n t r a c t i n g  o f f i c e  it t e l e c o p i e d  a 

- 1 /  A p roposed  amendment t o  t h e  FAR c u r r e n t l y  under  
c o n s i d e r a t i o n  provides  f o r  t h e  f a c s i m i l e  t r a n s m i s s i o n  o f  
b i d s  and b i d  m o d i f i c a t i o n s ,  b u t  s i g n a t u r e s  a re  requi red .  
53 Fed. Reg. 30818, 30821-30822 (Augus t  15, 1988). 
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similar  m o d i f i c a t i o n  which was found a c c e p t a b l e ,  
i m p r o p r i e t i e s  i n  p a s t  p rocuremen t s  are  n o t  r e l e v a n t  t o  t h e  
a c c e p t a b i l i t y  of J e n n i n g s '  m o d i f i c a t i o n  i n  t h i s  case. 
B a r n e s  E lec t r ic  Co., I n c . ,  B-228651, s u p r a .  

We t h e r e f o r e  c o n c l u d e  t h a t  t h e  agency a c t e d  p r o p e r l y  i n  
r e j e c t i n g  J e n n i n g s '  b i d  m o d i f i c a t i o n .  

The  p r o t e s t  is  d e n i e d .  

e J a r n e d  F. Hinchman 
G e n e r a l  Counse l  

I 

4 8-2 32956 




